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connection to their house from the Cable Operator. Phis shiws the the BESCOM
has allowed the Cable Operator to draw cable wire hrough me zrcinic pole alonL
with electnc wire itfegaliv. The BESCOM being an fAuthorin™ : wed to provide
all safety measures to.the consumers and it ought not to hr= z’cwed the Cabie
Operator to draw czble wire along with electrig’wire,

5. Sri N.S. Sanjay Gowda, learned CounfSel appearing ior the BEESCOM, sub-
mitted that since the Complainants have not gvailed any servizz fom the BESCOM,
they cannot be considered as “Consumers}, so far as BESCIM = concerned. It is
not In dispute thai electricity has been su lied by the BESCOM w e premises of
the Complainant. It is also in evidence thit cable wire was drawe firowsh the electric
pole along with electric wire. If the BESCOM had prever? th= Cable Operator
from drawmg ths cable wire through fhe electric pole along with =lectric wire, the
incident could not have taken place he BESCOM owes a &=y 1 mke all safer'r
measyres while supplying electricity'to its consumers. In the st czse, failure on
the part of the BESCOM in not prgventing the Cable Operatr fom drawing cable
wire a]ong with the electric wire through the electric pole &5 1 “DieCciency in Ser-
vice”. The Cable Operator has algo violated the instructions ‘ssed b the BESCOM
not to draw cable wire through glectric poles. Therefore, in oirves. Soth the Cable
Operator and the BESCOM arg/jointly and severally liable tops compensation to the
Comptainants.

6. In the insm@nt the son of the Complainants whr died dme to electric
shock was aged about 21 ; ears. Therefore, the. compensation #sara=d by the Dis-
trict Forum at Rs. 2,00,080/- is just and reasonable. In the sait view of the matter,

7. In the result, ye pass the following Order:
- {1) The Appea)s are dismissed.

- (2) The OPs jhave deposited certain amounts in these appezks before this
Commissjon. Hence, the Office is directed to transfer fa= s amounts to
the Distpict Forum to enable the District Forum to mv 3= same to the
Compl nants afier due noﬂc:i 0 tilfn {p:zsds dum:ssed
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Mr. Justice R.C, Kathuria, President - Chailenge in this appeal is to ihe
order dated 8.11.2005 passed by the Dismicy Consumer Disputes Redressal Forum,
Yamuna Nagar at Jagadhr whereby whiia accepting the complaint of the respon-
dent-complainant following direction has tesn given o the appetlants-opposite par-
HeS- ‘ = )

“Restltantly, we allow the complaint of complainant and direct the
respondents to refund the amount of Rs.63,785 and also refund the amount
of Rs.79.000/- spent by the complainant on construction of the shop as the
respondenis have failed to 8et the market rate of the construction as per their
rules alongwith interest at the rzte of 12% per annum from 30.9.2003 1il]
realization and pay Rs. 10,000~ 25 mental agony, harassment and fitigation
Expenses. _

2. In order to focus the controversy involved in the present appeal the facts as
can be gathered from the record have to be noticed at the outset. The com plainant
was allotted shop No.19 measuring 22,6873 Sq. Mtrs. (2.75" x 8.25" located in
Shopping Centre No. I, HUDA, Jagadhri on 3 tentative price of Rs.4.18,5807.. The
complainant had deposited Rs. 41,850~ 2; e time of auction ang Rs.62,775/- to-
wards 15% of the sale price on 7.5.1999 in Fursuance of the allotment lerter bearing
memo 2806 dated 12.4.1999. The balance amount was tg e paid in instalments, i
all the complainant deposited Rs.2,44 623 upio 3.12.2002. The compliainant had

constructed a shop on the aliotted piot ar an expense of Rs.79.000/-. He startegd

business and then vacated the shop and Jocked the same on 1.4.2003. Thereafter, he
submitted an application dated 30.9.2003 for surrender of the plot to the Opposite
party No. | with the request 1o refund the caposited amount of Rs.2,44.625/-. The
0pposite party No. | required the complainznt 1o submit an affidavit with regard to
the receipt of Rs. 1.80,840/- on the assurance that the bajance amount would be paid

party No. 1, he submitted hjs affidavit. Thereafter, he was refunded Rs.1,80,840,-
vid_e Cheque N0.886665 datad 25.11.2005 ager deducting Rs.63,785/-. The com-

plainant approached the OpPpOsite patties \:mn e request ta refund the balance amoun: .

of Rs.63,785/- and also to pay Rs.79,600.- incurred on the construction of the shop
but no action was mken by the opposite peres which forced him to file the presenr
compiaint seeking directions g the opposite marties to pay the above stated amounts
alongwith interest @ 24% from 1.10.2003 gl payment. In addition e claimed com-
pensation of Rs.50.000/- o account of merz2i agony and harassment and Rs.2200;-

& iMtigation expenses. The complaint was contzsted by the opposite parties. In the
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insiaiments amount for which tive noticas under Section 17(15 and 17(2) of ths
Harvana Urban Development Authorin Acz, 1977 (hereinafier referred to as the Act.
19771 bearing memo Nos.26 14 dated 29.5.2001, 3720 dated 21.8.2001, 4706 daw¢
2490002, 3820 dated 29.10.2002 and !19¢ dated 13.3.2004 were issued to the
complainant. 1t was further stated that the complainant had deposited Rs. 10,000 -
on 7.11.2001; Rs.40,000/- on 11.1.2002 znd Rs.90,000/- on 4.12.2002 but failed 12
deposit the balance amount. It was therszftar the complainant as per application
dated 30.9.2005 surrendered the plot alongwith affidavit stating therein that he was
readv 1o receive the less pavment as per HUDA policy. Accepting the prayer mada
after retaining the amount of Rs.63,785~ zs per HUDA policy. the balance amount
was refunded to the complainant and accordmgty it was prayved that the complaini
merited dismissal. On the basis of the pieadinzs of the parties and evidence adduced
on record. the District Forum accepted the cemplaint on the ground that the oppo-
site parties had taken stand that with regard fe the payment-of the cost of construc-
tion of the shop the matter had been sent 1o the Head Office for necessary approvai
while mainraining that there were no rules to refund the amount of the construction
to the complainant. This stand of the opposite parties, according to the District
Forum, is self contradictory. Consequently, it was-concluded that it was not a cas?
of surrender of the built up booth, rather, it was a case of resumption of the plot and
for that reason the complainant was entitled to the relief claimed. Accordingly, direc-
tions noticed above were issued by the District Forum in its order dated 8.11.2005.
ft is against the said order the appellants-coposite parties have come up in appeal.

3. Learned counsei representing the appeliants-opposite parties has been heard
at length. None has chosen to appear to zreve the matter on behalf of the respon-
dent-complainant.

4. Two fold submissions have bezn made by the learned counse! representing
the appellants-opposite parties while assaiting the order dated 8.11.2005 of the Dis-
trict Forum. Firstly, that the District Forum had no jurisdiction to entertain the com-
plaint.as the shop site was allotted o the complainant on the basis of public auctios
as per letter bearing memo No.2806 datad 12.4.1999. Secondly, that the opposite
parties had rightly refunded Rs.1,80,840/- vide Cheque No.886665 dated 25.11.2005
aftar deducting Rs.63,785/- as per HUDA policyissued vide memo No.A-1-99/16 145
61.dated 7.5.1999 and in view of that policy they had no Hability to pay the price of
the constructed portion of the shop as the complainant had voluntarily surrendered
the plot and after having accepted the Chegue amount he had no locus standi to file
the complaint. in support of the submissicn made reliance was placed by him on the
cases mentioned hereinafier: :

5. In case Haryana Urban Developmant Authority Versus Consumer Disputes
Redressal Commission, Harvana and Others, 1956(1) C.P.C. 115, the facts were that -
the complainant had purchased the plot in disprte in public’auction wherein taking
notice of the fact that plot allotted in public zuction, the writ petition was allowed anc
the complaint pending before the Consumer Disputes Redressal Commission; Haryanz
was guashed. For coming to this conclusica rzliance was placed on Ashok Tayal and
Orthers v. Delhi Development Authorities znd Others, 1996(1) C.P.C. 114. The posi-
tion of law in this regard stands well setiizd t¥ the Hon'ble Supreme Court in case
Luciknaw Development Authority vs. MK Gama, 1111993} C.PJ. 7{5.C)=1994(1:
CPC 1 S.C., wherein it was observed as under-

A perusal of the definition of “service’ as it stood prior © 1993 wouic
indicate that the word *facility’ was 2lready there. Therefore. the legisiaturs
while amending the law in 1993 added the word in clause (d) to dispel any
doubt that consumer in the Act wouid mean a person who not only hires but
also avails any facility for consideranon. It in fact indicates that these words
were added more to clarify than to add something new.”
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It was also held thar housing somsmuction would fall wr - the detinition
of service even earlier o the am nent It nes been lajg coo- g Lacinow
Development Awrizerioe s ME “ruria (Suera) that w naT oy staiuiory
guthority develops lznd or 2)lots a $12 0T CORSTUCES 3 house Wwrine beneflts of
Common man it is A3 Much servics as oy a beilder or COnIrzairm and its case
would be covered in ths cizuse as s200d hefors the Amendin: Aot (993, In
view of the position expizinad in the zhave mertioned cases ke s hardiy any
merit in the objection raises from th2 side of tha appellant w.:- "2gard that the
District Forum has nO Jurisdiction o T the complaini, This =nd taken from
the side of the appeilant is zecordingiy rejectes, A

6. Coming to the Second submission it cannot se denied thar -z Jomplainant
~z3 admitted thut he sufferad lods in the Tusiness and for thag réz:icr.ne closed the
722 on 1.4.2003 and thersafiar arplied for sumrende: 0T the shop s =20 application
2::2d 30.9.2003 to the OpPosits parties. The ODPOSii2 parties access=d his request

ang the amount of Rs.63.785 . under w2 policy of the opposi

carties. The

v e learned counsel for the opposite parias during the course of 27zuments as in
== Fijay Garg Vs, Haryana [ s Develcoment 4 uirorin:2001(3) ROR (C)295=
~t: 3 HRR 89, the facts wera that complairant had taxen possession ¢7 the site ang
n2Z 2aid one instalment. The talance price was 0T ~aid in accoréz-ce with the
2..ctnent letter. Final instaimanr hag come cue on the cate when he iya - surrendered
02 Tiot. 50% of the amount daposiied was Jaducted Keaping in view labiliny 10
>z te instalments with interest. Under trese circumszances, it was “=id that the
223103 of the Opposite parties was neither vitravires of tha Act and reziations nor
irriTEry or capricious. It was further Starad that the zjlonee having zxcepted the
2.072ent, made some payment on instalmant basis and evep mads z request for
sdT=der, committed defaulr on his part and the compezent authorin: was Justified
w2 accepting the surrender in forteiting the samest money which had >esn depos-
122 z=d not 10% of the amount dzposited. Sgnilar queston has aisc arisen in Civi
Wi Patition No. (395 172003 Naresh Kumear Solenid Vs, Haryana Urz = Develop-
=212 Luthority, wherein the faces were that he petitioner hagd EXpressed s inabiljty
*0 durthase the plot at the enhanced price ang for thar rezson had choszs 1o surren.
<2r i The respondents refundad the amoume vaid by e petitioner 27221 making
Zz2aion of Rs.50069/- represening 10% of the totat s2i2 consideratior, The action
91 132 r2spondents was challenged on the ground that 10%; of the deductiza couid be
=222 :nly on the tenative frics Emounting 1 Rs.271092/- and not o zccount of
ernzoced price determined therezZsr. The Stznd teken by the petitioner wzs rejected
oY ¢oZing to the conclusion that the demand had been 22 In accordanca with the
po.icy of the Harvana Urban Dezveiooment Authority, which had come oo being
arter ziotment of the plot. It was further poimad ou by Ge learned copmsaj for the
a2 ZTIS-0pposite parties that ezariier the same view has been taken by t2 Hon’bie
Supra=e Court of India in case 7" p. 4 and snother vs. Kewql Krishar: Goel and
cinzrr. AIR 1996 S.C. 1981 = 1965 HRR 478 S.C. .
~. The ratio of the above manmoned case wouid fully doply 1o the SoTIToversy
r&issa I this case. In this case e CPpositz parties hagd deducted Rs.£2.785/- in
e oo the policy dated 7.5.199 WERTein it has been clezriy specified tre dacision
Was 220 that in case of a surrender C ComIperciaiiresicental plot refims may be
aiiowsd after forfeiting equal 10 102, o7 the to2! considerztion amount, Irmerest and
CweT 2es payable, Meaning thereby 0% of the otal cost of the plot “ciuding
*52Tv which shall be taken 0S=ther, in terms of the Rezulation No. 14 of the

Harvemz Urhan Development Disposal of Land and Building) Act, 1978, Therefore,
the Diswict Forum has not taken into account the jaga| position while accerxing the

=
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1 of the opposite parties in this regarg i tuily suprorted by the czses referred to-

surrender and for that rezson refundes ihe amouat of Rs. L8 after de: -+ -
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complaint in this fegard. The directions ot ine District Forum requiring the appeliap
torefund the amount of Rs.63,783 19 (e complainan alongwith nterest oy ot he

sustained and are sl aside.

8. The other controversy raised is with regard o the entitlement of the claim
the cost of consuruction of the shop carrizd out by him on the shop site. Np doub:,

the opposite parties have stated in the WYITieN staterment filed that the praver made

the complainant in this regard had been refarred 1o the higher authorities and if the
decision was received from the higher autharities, the complainant woulg be paid-iha

cost of the construction of the shop accordingly, Admine_dly, in this case no suck
decision has been taken by the higher auihorities of the opposite parties for perm;;.
ting the complatnant 1o claim Rs.79,000 . wards the cost of construction: over tha -

- shop site, 1t cannot be ignored that the compiainan is

For the aforesaid reasons, while accepting the appea the impugned order IS g2t

aside and the compiaint is dismissed. Appeal acceprss

Decided op 362003

Branch Manager, New Indi Assurance Ca. er.! Appellan;
Versus |

Sk. Karim Ahamad and anofher { Respandes

For the Appellan: L N.N. Mishza, Ag ocate :

For the Respondeny No.l Mr PX. Ray, Ad‘vo:}te :

For the Respondeny No.2 Nons

Consumer Protection Act, 1986 — Snflcﬁuus H&I1s5 - Medi claim
policy - Claimant obtaided a medj claim policy - He bad to spend ap 2moung
of Rs. 11,175.1¢ paise on his treatment - [This claim was repudiated op
the ground that insared had bre-existing diseage — Complainant had paid
3 sum of Rs. 1,66.662/- Or renewed of policy - Collection of this amount
Pproves renewal of policy — Groand of repndiation pot sustainable - Qrger of
District Forum Accepting claim of Rs. 11,17?.16 parse upheid. (Paras 6-7.3)

Case Referred -
.Eiman Krishna Bosa v

nited India [nsureres Caf, 0002 CFC 477 5.

ORDER

Mr. Justice R.K. P3tra, President - The éra.nth Marager, New India Assyr-

ance Company Limited has filed this appez: chailenging the validity of the ordar

H

of

the Ravagada District Forum directing him x Dayithe resrondent 0.1 the medicjaim

amounting to Rs, 11,175/16 paise with cosis of Rs.300;-.

for a directign 1o the appeilant 1o
npensztion for mepra) agony ang
in in kis abdomen and consuited

from the hospital. He spant a sum of Rs, | i.17#16 Paise thwards his reatment n
the hospital. He lodged a ¢iaim for the aforesaid i{\oam WItich was repudiared by the
the

08.2002. Finding no
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